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Role of the Privileges Committee

11

1.2

1.3

1.4

Standing order 52 regulates the operation of the Legislative Council's power to order the
production of documents concerning the administration of the state from the Executive,
government agencies and other statutory bodies. This includes the operation of a dispute
process, under which an Independent Legal Arbiter is appointed to evaluate and report on the
validity of any claims of privilege or personal information that are made over documents
returned to an order, and which are disputed by members. It is then open to the House to
order the publication of the Arbitet's report and any disputed document.

Under standing order 54, in instances where the Independent Legal Arbiter provides a report
to the Clerk and it is more than three weeks before the next sitting of the House, the House
has delegated its authority to publish reports, and any disputed documents, to the Privileges
Committee.

Standing order 54 states:

In instances where a report of the Independent Legal Arbiter appointed under standing order
52 is received by the Clerk more than three weeks before the next sitting of the House:

(a)  the Clerk is to refer the report to the Privileges Committee for consideration,

(b)  the Privileges Committee is authorised to undertake the role usually performed by the
House in deciding whether the report of the Independent Legal Arbiter and any
documents the subject of the dispute are to be published,

(c)  any document authorised to be published by the committee under this standing order is
deemed to have been presented to the House and published by the authority of the
House, and

(d) on the next sitting day, the committee is to report to the House what action, if any, it
has taken under this resolution.’

Information regarding orders for papers, including returned documents, is accessible via the
NSW Parliament website, www.patliament.nsw.gov.au at: Legislative Council/Otrders for
Papers.

! Standing order 54.

v
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Consideration of disputed claim of privilege as referred by the Clerk under standing order 54 (March 2023)

Chair's foreword

I am pleased to present this report of the Privileges Committee which represents the first exercise of its
powers under standing order 54 in the new Parliament. The purpose of the standing order is to delegate
to the committee the role the House normally undertakes in relation to disputes of privilege under
standing order 52 when the House is not sitting for a period of greater than three weeks. In this
instance a report of the Independent Legal Arbiter was referred to the committee on Friday 16
February 2024, with the House not due to sit until 12 March 2024.

I would like to thank the members of the committee for their work in fulfilling their delegated role
during a busy period of Budget Estimates hearings, and the secretariat for assisting the committee and
compiling this report.

Hon Stephen Lawrence MLC
Committee Chair
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Chapter1  Disputed claim of privilege and report of

the Independent Legal Arbiter

As required by standing order 54, this report documents the actions taken by the Privileges Committee
in relation to a disputed claim of privilege over documents returned to an order for papers regarding
Sydney Metro governance.

Sydney Metro governance

11

1.2

1.3

1.4

1.5

1.6

1.7

1.8

On Wednesday 24 January 2024, Ms Faehrmann disputed the validity of a claim of privilege
on certain documents returned on Wednesday 1 November 2023, Thursday 2 November 2023
and Wednesday 20 December 2023 to an order for papers regarding Sydney Metro

governance.

According to standing order 52, the Honourable Keith Mason AC KC was appointed as
Independent Legal Arbiter to evaluate and report as to the validity of the claim of privilege,
and the disputed documents were released to Mr Mason, who requested additional
submissions from relevant agencies.

According to standing order 54, on Friday 16 February 2024 the report of the Independent
Legal Arbiter, entitled 'Sydney Metro governance', dated 16 February 2024, together with
submissions, was referred to the committee.

On Monday 19 February 2024, the committee met to consider the report and submissions.

At this meeting the committee noted that it had consistently adopted a two-step process, as
established in the House, to first consider the Arbiter's report, and then meet a second time to
consider the publication of documents considered by the Arbiter not to be privileged.

The committee resolved to publish the report and submissions. According to standing order,
the report and submissions were deemed to have been presented to the House, and were
made publicly available (see Appendix 1).

In his report, Mr Mason evaluated the documents returned on Wednesday 1 November 2023,
Thursday 23 November 2023 and Wednesday 20 December 2023 separately. With regard to
documents returned on 1 November 2023, Mr Mason noted that there was general consensus
regarding their publication, subject to certain minor redactions. Regarding documents returned
on Thursday 23 November 2023, Mr Mason did not uphold the claim of privilege, stating
'there is nothing to indicate a basis for restricting the processes of patliamentary oversight and
accountability’. The claim of privilege was similarly not upheld on documents returned on
Wednesday 20 December 2023. The claim of privilege was similarly not upheld on documents
returned on Wednesday 20 December 2023 (see Appendix 2).

On Wednesday 21 February 2024, the committee met a second time to consider additional
submissions received since its last meeting, the publication of documents considered not to be
privileged by the Arbiter and a request from Ms Fachrmann to the Clerk that the matter be
resolved in a manner which would facilitate disclosure of the information with appropriate
privacy considerations prior to the Budget Estimates hearing scheduled on Friday 23 February
2024.
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1.9 In the additional submissions, Ms Faehrmann, Transport for NSW and Sydney Metro
expressed agreement to the redaction of certain identifying information contained in the
documents considered not privileged by the arbiter. In the additional submissions, Ms
Faehrmann, Transport for NSW and Sydney Metro expressed agreement to the redaction of
certain identifying information contained in the documents considered not privileged by the
Arbiter (see Appendix 2).

1.10 The committee resolved to publish the additional submissions and also ordered the
production of documents considered by the Arbiter not to be privileged, subject to certain
redactions as agreed to in submissions related to the dispute:

(1)  That, in view of the report of the Independent Legal Arbiter, the Honourable Keith
Mason AC KC, dated 16 February 2024, and related submissions, on the disputed claim
of privilege regarding Sydney Metro governance, the committee orders that documents
received by the Clerk on 1 November 2023, 23 November 2023 and 20 December 2023,
considered by the Independent Legal Arbiter not to be privileged, be returned to the
Clerk by 3.30 pm on Thursday 22 February 2024, subject to the redaction of:

(a) personal information consisting of mobile phone numbers and signatures only,
and

(b) identifying information as agreed to in submissions related to this dispute, as
follows:

(i)  redaction of staff spouse’s place of employment, lawyer engaged in family
court proceedings and staff children’s schools in documents received by the
Cletk on 1 November 2023,

(i) redaction of names and other identifying information regarding witnesses,
complainants or persons who were referenced in investigations but were
not themselves the subject of investigation in documents received by the
Cletk on 23 November 2023,

(i) redaction of names and other identifying information regarding persons
who were the subject of investigations and against whom no findings were
made, for all investigations except Operation Cyllene and the proposed
investigation by Noble Shore in documents received by the Clerk on 23
November 2023.

(2)  That on receipt, the redacted documents be published.

(3)  That, where a redacted document is not returned by 3.30 pm on Thursday 22 February
2024, the committee authorises the making of copies of the unredacted documents
considered not privileged by the Independent Legal Arbiter for use by members of the
Legislative Council in the course of their parliamentary duties, in a manner which does
not disclose the information to be redacted, consistent with the order of the committee
this day.

1.11 According to the resolution, a return was received on Thursday 22 February 2024 from The
Cabinet Office, together with an indexed list of documents not considered privileged, but
subject to redactions as ordered by the committee. The redacted documents were made public
upon receipt.
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Appendix 1 Minutes

Minutes no. 9

19 February 2024, 2.00 pm
Via videoconference (Microsoft Teams)

1.

Members

Mr Lawrence (Chair)

Mrs Maclaren-Jones (Deputy Chair)
Mr Fang

Ms Higginson

Mt Nanva

Mzt Primrose

Mr Roberts

Secretariat in attendance: Steven Reynolds, Merrin Thompson, Allison Stowe.

Apologies
Mr Murphy

Previous minutes
Resolved, on motion of Mr Nanva: That draft minutes no. 8 be confirmed.

Correspondence
The committee noted the following items of correspondence:

Received:

e 9 February 2024 — Letter from Alex Greenwich MP, to the Chair, advising the Legislative Assembly
Parliamentary Standing Committee on Privilege and Ethics will not collaborate on a joint discussion
paper on ICAC recommendations

e 16 February 2024 — Email from Steven Reynolds, Acting Clerk, to the Chair, advising that the
Independent Legal Arbiter has just provided his report on a dispute of privilege over documents
related to Metro Sydney governance and that the report now stands referred to the committee under
standing order 54.

Sent:

e 14 February 2024 — Email from the Chair to stakeholders inviting them to make a submission to the
inquiry into the recommendations of the ICAC arising out of Operation Keppel.

Disputed claim of privilege — Sydney Metro governance

5.1 Method of consideration

The committee noted that it had previously resolved that, wherever possible and unless circumstances
require otherwise, the committee follow the established practice in the House and adopt a two-step
process.

5.2  Publication of report of the Independent Legal Arbiter — Sydney Metro governance
Resolved, on motion of Mr Roberts: That the report of the Independent Legal Arbiter, the Honourable
Keith Mason AC KC, dated 16 February 2024, together with submissions, on the disputed claim of
privilege regarding Sydney Metro governance, be published.
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Next meeting
The committee adjourned at 2.08 pm, until Wednesday 21 February 2024 at 3.30 pm at Parliament House
and via videoconference.

Steven Reynolds
Committee Clerk

Minutes no. 10

21 February 2024, 3.32 pm

Room 814 and via videoconference (Microsoft Teams)

1. Members
Mr Lawrence (Chair)
Mr Fang
Ms Higginson
Mr Murphy
Mr Nanva
Mr Primrose
Mr Roberts
Secretariat in attendance: Steven Reynolds, Merrin Thompson, Allison Stowe, Irene Penfold.
2.  Apologies
Mrs Maclaren-Jones (Deputy Chair)
3.  Previous minutes
Resolved, on motion of Ms Higginson: That draft minutes no. 9 be confirmed.
4.  Cortrespondence
The committee noted the following items of correspondence:
Received:
e 19 February 2023 — Additional submission from Transport for NSW and Sydney Metro to the Clerk
on the disputed claim of privilege regarding Sydney Metro governance
e 20 February 2023 — Additional submission from Ms Faechrmann to the Clerk on the disputed claim of
privilege regarding Sydney Metro governance.
5. Disputed claim of privilege — Sydney Metro governance
5.1 Publication of additional submissions — Sydney Metro governance
Resolved, on the motion of Mr Roberts: That the additional submissions received by the Clerk on the
disputed claim of privilege regarding Sydney Metro governance be published.
5.2  Publication of privileged documents — Sydney Metro governance
The committee noted the report of the Independent Legal Arbiter dated 16 February 2024, and related
submissions, on the disputed claim of privilege regarding Sydney Metro governance, as well as a request
from Ms Fachrmann to the Clerk that the matter be resolved in a manner which would facilitate disclosure
of the information with appropriate privacy considerations prior to the Budget Hstimates hearing
scheduled on Friday 23 February 2024.
Resolved, on the motion of Mr Primrose:
(1)  That, in view of the report of the Independent Legal Arbiter, the Honourable Keith Mason AC
QC, dated 16 February 2024, and related submissions, on the disputed claim of privilege regarding
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Sydney Metro governance, the committee orders that documents received by the Clerk on 1
November 2023, 23 November 2023 and 20 December 2023, considered by the Independent Legal
Arbiter not to be privileged, be returned to the Clerk by 3.30 pm on Thursday 22 February 2024,
subject to the redaction of:

(@  personal information consisting of mobile phone numbers and signatures only, and

(b)  identifying information as agreed to in submissions related to this dispute, as follows:

@

(i)

(iii)

redaction of staff spouse’s place of employment, lawyer engaged in family court
proceedings and staff children’s schools in documents received by the Clerk on 1
November 2023,

redaction of names and other identifying information regarding witnesses,
complainants or persons who were referenced in investigations but were not
themselves the subject of investigation in documents received by the Cletk on 23
November 2023,

redaction of names and other identifying information regarding persons who were the
subject of investigations and against whom no findings were made, for all
investigations except Operation Cyllene and the proposed investigation by Noble
Shore in documents received by the Clerk on 23 November 2023.

(2)  That on receipt, the redacted documents be published.

(3)  That, where a redacted document is not returned by 3.30 pm on Thursday 22 February 2024, the
committee authorises the making of copies of the unredacted documents considered not privileged
by the Independent Legal Arbiter for use by members of the Legislative Council in the course of
their parliamentary duties, in a manner which does not disclose the information to be redacted,
consistent with the order of the committee this day.

Next meeting

The committee adjourned at 3.33 pm, sine die.

Steven Reynolds
Committee Clerk

Draft Minutes no. 11

5 March 2024, 1.18 pm
Room 1043 and via videoconference (Microsoft T'eams)

1.

Members

Mr Lawrence (Chair)
Mrs Maclaren-Jones (Deputy Chair)

Ms Higginson
Mr Murphy
Mr Nanva

Mr Primrose
Mr Roberts

Secretariat in attendance: Steven Reynolds, Sharon Ohnesorge, Monica Loftus, Irene Penfold.

Previous minutes

Resolved, on motion of Mr Roberts: That draft minutes no. 10 be confirmed.
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3.  Cortrespondence
The committee noted the following items of correspondence:

4. Received:

22 February 2024 — Email from Heidrun Blackwood, Senior Corruption Prevention Officer,
Independent Commission Against Corruption, to the secretariat, seeking a two week extension on their
submission to the review of the Independent Complaints Officer system.

22 February 2024 — Email from Heidrun Blackwood, Senior Corruption Prevention Officer,
Independent Commission Against Corruption, to the secretariat, requesting a copy of vatrious
documents mentioned in the discussion paper for the inquiry into the recommendations of the ICAC
arising out of Operation Keppel.

4 March 2024 — Letter from Mr Alex Greenwich MP, Chair, Legislative Assembly Standing Committee
on Parliamentary Privilege and Ethics to the Chair, enclosing a draft interim protocol with the
Independent Commission Against Corruption regarding the procedures for dealing with claims of
parliamentary privilege where material is sought by the Commission under ss 22 or 35 of the
Independent Commission Against Corruption Act 1988.

Sent:

20 February 2024 — Email from the Chair to stakeholders, inviting them to make a submission to the
review of the Independent Complaints Officer system.

5. Disputed claim of privilege — Sydney Metro governance

5.1

Chair's draft report

Resolved, on the motion of Mr Murphy:

That the committee note that the Chair's draft report was circulated to members less than seven days
prior to the report deliberative.

That the draft report be the report of the committee and that the committee present the report to the
House.

That the committee secretariat correct any typographical, grammatical and formatting errors prior to
tabling.

6. Hokok

7.  Next meeting
The committee adjourned at 1.39 pm, sine die.

Steven Reynolds
Committee Clerk
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Appendix 2 Report of the Independent Legal Arbiter,
together with submissions

REPORT UNDER STANDING ORDER 52 ON DISPUTED CLAIM OF PRIVILEGE
Sydney Metro Governance

The Hon Keith Mason AC KC
16 February 2024

On 11 October 2023 the Legislative Council called for specified papers relating to Sydney Metro Governance.
There had been allegations that senior executives had set up their own recruitment companies, with contractors
being hired via those companies at inappropriate rates of remuneration. The matter has also been explored in the
House and by the Public Accountability and Works Committee. Ms Cate Fachrmann MLC has raised concerns
about potentially corrupt, or at the least highly unethical, behaviour.

Several tranches of papers have been delivered to the House. There are claims of privilege under the rubric of
public interest immunity (PII) that have been challenged by the Member in her letter dated 24 January 2024. At
my invitation, the Member's letter was shown to Transport for NSW (TINSW) and Sydney Metro. This has
produced some agreement in principle, some reiteration and some development of the original submissions
supporting the claim: see the longer of the two letters dated 6 February 2024. The Member has herselflimited
and clarified her concerns in a letter to the Clerk dated 15 February 2024.

I detect that there is general consensus regarding the appropriateness of 'personal information' redactions. That
issue is not presently before me.

As regards the 1 November 2023 Return, the Member secks the public release of the names of senior executives
and investigation officers, the General Delegations Schedule and the Gifts Register. As I read pp 1-2 of TEINSW's
letter of 6 February 2024 this is not opposed, subject to minor redactions of items of personal information which
themselves are not likely to be controversial.

Thete are four Boxes of privileged documents forming part of this Return. In the Membet's words, they pertain
to senior executives 'creating a role for $459,056 with no competitive tender, as well as a preliminary report into
"alleged conflicts of interest and alleged corrupt conduct™. On p 3 of her letter dated 24 January 2024 the
Member identifies the documents in these Boxes to which she seek unrestricted access. I have examined these
documents. They are not privileged in my evaluation.

The asserted bases of privilege with respect to these documents as well as 586 documents returned on 23
November 2023 is said to be "Personal Information and PII'. The relevant submission is dated 26 October 2023
and it asserts that internal investigations 'could' be prejudiced on the following bases:

"Investigation documents

4.3 .... These documents contain information that, if released, could prejudice internal
workplace conduct investigations by TENSW. This includes:
e The identities of individuals involved in the investigations (i.e. complainants, witnesses, and subjects
of the investigations)
e The alleged conduct under investigation
e Subjects' responses to allegations
e Investigation methods used to investigate the allegations ( e.g. searches conducted, enquiries made,
identification of witnesses, investigation plans etc)

Report 95 — March 2024 7



LEGISLATIVE COUNCIL

Consideration of disputed claim of privilege as referred by the Clerk under standing order 54 (March 2024)

e Records of interview and other evidence relied on in the investigation

e Findings and outcomes of the investigations, including final investigation reports ( and attachments)
and related briefing notes

e Actions taken in response to the findings of the investigations (including disciplinary action and
referral to external investigatory bodies)

4.4 These investigations were undertaken on the basis that they would be kept
confidential due to the personal and sensitive nature of the subject matter of the investigations.

4.5. The documents contain highly personal and sensitive information of participants in the investigation
process, including the complainants, respondent and witnesses. The participation of those persons in the
investigation was on the basis that confidentiality of their personal and other information provided during
the investigation would be maintained. Each of the participants in the investigation process were instructed
that they must keep the matter confidential to protect the interests of all participants. TINSW has
maintained the confidentiality of the relevant investigations at all times.

4.6. The complainants, respondent and witnesses are all entitled to expect that their personal information
will be kept private in accordance with the Privacy and Personal Information Protection Act 1998 INSW) .
Although there is an exemption under that Act for the disclosure of information in accordance with the law,
TENSW submits it would not be fair to the participants in the investigation for their personal and sensitive
information to be publicly available.

4.7. In addition to the matters set out above, TINSW considers that the telease of the material contained in
those documents publicly could have serious adverse consequences to NSW public sector employers and the
individual participants in the investigation in that it may:

e discourage employees from speaking up and coming forward about any potential issues of fraud,
corruption or other misconduct in the public sector, thereby reducing the ability of the NSW public
sector to manage its workforce in an effective way;

e  expose witnesses to potential detriment including retaliation, thereby discouraging employees from
participating in workplace investigations;

e inhibit frankness and candour in future investigations conducted in relation to its workforce, thereby
reducing the ability of the NSW public sector to manage its workforce in an effective way; and

e reveal lines of enquiry and other investigation methods employed by TINSW in its workplace
conduct investigations, thereby enabling subjects to circumvent and reduce the effectiveness of
those methods.

4.8 It is therefore submitted that it would not be in the public interest to make these
documents publicly available because thete is a risk of prejudice to TINSW's internal investigations and
possible resulting disciplinary action.'

Pages 2-3 of the letter of 6 February 2024 develop these matters to a degree, albeit in the context of inviting
further consultation with the Member.

I have examined all of the documents listed or referred to by the Member for which the claim is disputed: see pp
2-3 of her letter dated 24 January 2024. These are the primary documents examined in the internal investigations,
communications with the senior officers inviting their responses, and records and reports setting out the
information gathered as well as the findings and reasons of the internally appointed investigators. They all lie at
the heart of the matters of concern to the House. In my evaluation, Members need unrestricted access to these
documents in order to inform their debate and to consider whether additional measures need to be taken.
Nothing has been shown to me to suggest the presence of 'whistle-blowers' or persons at risk of reprisal who call
for suppression of this information. The investigations appear to have involved the voluntary participation of all
concerned. There there may have been expectations of confidentiality in some situations. But the internal
investigations have been completed and there is nothing to indicate a basis for restricting the processes of
parliamentary oversight and accountability that are now occurring. See generally report on Local and Community
Grants dated 27 November 2023 pp 2-3.

The 20 December 2023 Return produced ten boxes of documents. As regards Box 9, the Membet's letter of 15
February 2024 has limited her challenge to the claim of privilege over three documents in Box 9 which are
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contracts between Sydney Metro and Bellgrove Advisory Pty Ltd. Those documents are not privileged in my
evaluation, for similar reasons.

Neither are the documents in Box 10 which are contracts between Sydney Metro and Bellgrove Advisory Pty Ltd
and between Sydney Metro and Pro Consultants Pty Ltd.

o

The Hon Keith Mason AC KC
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@ Dooomens 10 METT (0001 0259 i a Starement of Inerests and Assocnrions declirason
bw ene oof thie sensoe executves mentinned @ 30 of the S052 and hence, | am challenging
privilege on this denement

[ wish to challenge the clem of pavilege on ol of the docoments in Boges 9 2nd 100 Meny of these
dostumenits sre contracts entered intn berween Sydney Meten and the recraitment companies of
Svdney Meten senaor exeoutives, which have been the subjeor of medsa invesregations end

Unreadable dscumends
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These are & number of documents reterned as provileged chat have been prented our oo such a small
font thar they ere unreadable withour & megnifving glase. These need 1o be rensrned incs foemar thar
% lepible. The followeng dosmuments (3l wirhin thes coepray:

o urachment 2 oo SOS3H00100HGES

& SOEX0WN00108; 111; 178 219 F22; 2235

It & in the public’s intesest o know that government agendies are spending axpeyers monsy
sesponsibly and ethically Therefore, certain details regerding investigatons o possible corruptzon
and unerhical behaviour, incduding allegstions of senior exsennives making dedssons for theie own
personal firancisl gesn, should be made publsc.

[ ek fowwsrd po these issues beng consadered by the Legal Asbiter ar the esrdiest opportusine

Plesise comneact me if you regquene any further snfirmation

Winwers sancerely,

Mz Care Fachrmann MLC

Report 95 — March 2024 13
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Consideration of disputed claim of privilege as referred by the Clerk under standing order 54 (March 2024)

Iir D Bilunt AAA

Clerk of the Farliaments and Clerk of the Legislative Coundcil
Pariament House

s guairee Sireet

Sydmeey MW 2000

By email: David. Bhunt @ parliament.nsw.gov.au

& February 2024

Deear Clerk,

Order for papers — Sydney Metro gosemance

We refer to Cate Faehrmann MLCs letter ta you of 24 kanuary 2024 conceming daims of privilege
advanced an behalf of Transport for NSW [ TINEW]) and Sydrey Metro in relation to documents
retumed in response to the Legislative Councils order of 11 October 3023

W note that the Member acknowledges that there is sensitive personal information ontasned in the
documeents returned that it is nat in the public intenest to release and in relation to which she does

not wish to challenge privilege.

In these crcumstances, we write to suggest that, through consultation with the Member, it may be

possible to narraw the range of dooumenits which need ta be referred to the Independent Legal
arbiter for evaluation and report. We would appredate it if you could bring this letter to the attention
af the Member.

in view of the course proposed in this letter, as well 25 other considerations, we have also written
today, by separate letber, respectfully seeking from the Independent Legal Asbiter a short pause ta the
present timetable for prepanng further submissions.

Dischosure of certain classes of documents with redactons

Corsultation an some matiers may be guite straightiorward. For examiple, Sydney Metro would not
have ary difficulty with the Gifts and Berefits Regisber {MET.001.000 0001) produced in response ta
paragraph {a} of the Council's order being published so long 2= redactions can be made to some
personal information which staff, cut of an abundanoe of caution, included in their declaratians — for
example, detads of the school attended by a staff member's child, or information which identifies the

Transport Tor HSW Sydnay Meiro
Lireid B, 231 Elizabssth Siresd, SYDHEY MSW 2000 Lirwizl £3 530 Giaor g Sirewt, S¥DMEY MEW 2000
Fi Baizee BESA, Haymarkat HEW 1240 PO Bz B ESA, Haymairkat MW 240
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spouse of a staff member. Sydmey Metro does not propose that the remes of staff members who

made dedaratons would be redacted. If the Member was willing to consult abouwt this doosment,
Sydmey Metro could prepare a version which included proposed redachans. We consider that a

similar approach meght also be possible in relaton to a ange of other doouments, indweding:

& ) December return (boxes 9-10, exchuding Sla&s and COPs — this is mastly Briefing Notes
redating to combracts and variatians in which named PSCs were part of the approval chain and
copies af the PSC Contracts for PRO and Belgrove Advisory. These can be released with
redaction only af persanal information (such as signatures and telephone numbsers),
commeercial sensitive information {hourty rates, insurance cerbficates, cost breakdoans for
contracts or tenders not relevant to the ramed PSCs)

#  Sydmey Metro Delegabions Schedules — anly the signature of the Chairman would be
redacted.

Investigations

Corsultation aboat other matters may be more invabsed but would, we suggest, be fruitful. For
cxample, some of the documents produced by TINEW and Sydney Metro relabe to investigations of
workplace conduct and the rature of the material subject ta the daim for privilege can broadly be
braken dowm imto thiree categonies:

Witnesses & complaimants - We rate that in the Member's letter of 24 lanuary 2024, she
indicated that she did not suggest that informatan which identifies witnesses to allegations
should be made public. Further, 25 noted abowe, the Member recognised that the doouments
returned include information pertaining io investigations [iIncluding sensithve personal
information|), and indicated that she does not consider it ks in the public intensst to release
that infarmation and does not wish to challenge privilege im relation to it. As the Member
clearly appreciates, there are very significant concerns assooated with the publication of
information relating to workplace insestigations — mat least because, in the context of such
irwestigaticns, information is often provided by complainants or witnesses on the epress
understanding that it will be kept confide nbal, and on the further understanding that their
identrties will not be made public. If the witnesses’ ar complainants’ names ar the nature of
the evidence they have provided were to be released, it would have a chilling effect an the
“speak up” oufture fostered within Sydney Metro and TINEW which & designed to enoourage
suspected corrupt conduct to be reported and Emeestigated.

Suhject of imwestigations — we naote that the Member’s ietter conte mplates the senior
exerutives that were the subject of the inve stigations being made public. We have a number
of concerns that we would appreciate sharing with this cowrse of acton, induding:

o the negative impacts to the subjects of dischosing their names publicly are arguably
despropartonate to the iwestigation findings. The subjects of the imvestigation are no:
|onger afficers of Sydrey Metro and TINSW and the public disclosure of their names

witeene they hawe not been offered any nght of reply s procedurally unfair;

DFFICAL
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o unlike investigation reports produced by oversight bodies such as the ICAL, the

investigation reports produced by Sydney Metro and TINEW in this case (induding
thee preliminary imeesbigation reporis] were for the punposes of internal action in a

confidential employmsent context and not conducted or written in 2 manmer that
contemplated release ta the public, and the flow on consequences for the persan the
subject of the investigation. Put simply, f Sydney Mebro/ TINEW was conducting an
investigation for the purposes of publicly identfying an indesidiusal, the threshold for
ewidence in suppart of the insestigation may haswe been different; and

o kowing forward, if the cutcomes of Sydney Metro and TINEW intemnal inrestigations
are to be made public, Sydney Metro and THSW will need to alber s investigation
process, which is likely 1o have significant time and oost implcations.

o Ifthe subjects of an irvestigation are on notice that the oatcome of that internal
investigation were to be made public, it is expecied that the subject of those
investigations would be less included to accept the outcomes and they would be
more frequently subject to applications for judidal review once again cusing a
significant impact on the tme and costs assodated with intemal srestigatons

Given these kinds of considerations, we would value the opportunity to disouss in more detail the
predse scope of the Member's challenge to TENSW and Sydney Metra's claims of privilege in relation
o imwestigation documents. Agaan, if the Member wene willing to consulft about these kinds of
documents, THNSW and Sydney Metra could, prior to any consultabon, prepare doosments jor
representatve documenis) bearing proposed redactions.

It strikes us that, through consultation, it mary be possible 1o foous the scope of any dispute 2 to
claims af public interest privilege which rest an the comameroiald haem to the State, ar ta third partees,
which may be caused by publication of certain documents. It may, in particular, be passible for
documents of this kind to be able to be provided in redacted form.

Dther matters

W would also appreciate the opportunitty ta clarify certain other matters anising out of the
iember's betber of 24 January 2024, For emmale, we ane someswhat uncertain as to the Member’s
position in relation to the documents described in the [ast dot paint of p2 of the letter (that dot pont
reads “Most of the boees returned under thes arder were Statements of Interests & Associations and
Confidentiality Deeds — Bases 4, &, 2, 1012 Matters of this kind could, we think, readily be darified
thimugh consulation.

Firally, we apologise that certasn documents were produced in 2 form that was difficult to read. We
have taken steps ta reprint those documsents in a krger format and have updated thase doosments in
thee production boxes. if there ane angoing issues with the legibility of those doouments, we would be
pleased to work with the member to determine if an alternatsve means of productions of thase
documeents was possible.

‘W look forward ta hearing froimi you as to cur suggested way forward in relation to this arder for
papers. Contact details for responsible officers at TINSW and Sydney Metro are set owt belos. If the

DOFFICAAL
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Member & amenable to the proposed consultation, we would, if appropriate, be happy to liake
directly with the Member in crder to make those arrangements.

Wours sanoenely,

Dareicl Brvttom

Titesy' — Chief Legal Officer

Contact details of responsible officers:
TS
L Siriannd

A1B0 Legal Governmeent, Regulatary &
Prosecuticns

ILusisn Siriannid @ brans port. new gorean

Brendan Hameey
Sydney Metra — General Counsed

Sydney Metro
Chontedle Perucich

Chief of Staff

Chontedle Perud ch @t ransport nsw gov.au

DOFFECAL
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i Dawid Blunt AR

Clerk af the Farliaments and Cerk of the Legisatre Coundil
Parliament House

IMinCouoree Sireet

Sydmey MEW 2000

By email: David. Blunt @ parliamsent nsw. gav.au

& February 2024

Dear Cleri,

Onder for papers — Sydney Metro gowemnance

W refer 1o the disputed claim of privilege made by Ms Cate Fashrmainn MLE, in her letter ta you of
24 fanuary 2024, regarding documents returned by Transport far M5W and Sydney Metno [together,
the agendes) in response to the Legsiative Councils order of 11 October 2023,

‘W note that the independent Legal Arbiter has asked TENSW and Sydney Metro to provide any
further submissions by 9 February 2024, We appreciate that opportunity. Our purpose bere s 1o
respectfully seek fram the Independent Legal Arbiter a short pause oni that timetable. We waould,
therefore, appreciate it if you cowld bring this letter to the attentian of the Indeperdent Legal Arbiter.
W would also be gratefu § you could bring this letter to the attention af the Member.

Reazons for reguest

W hawe, today, written to you in relation to this disputed claim, indicabing that we would weloome
thee opporbunity to corsult with the Membes, seeking to clarify, and narrow, the scope of the privilege
claims im dispute.

W alsa niote that:

Transport Tor BEW Sydnay Maira
Liresd B, 231 Elizabsath Sirest, SYDHEY HSW 2000 Lire] £3 530 George Street. S DMEY K SW 2000
Fi B KESSE, Haymarkat HEW 1240 PO B KESS, Haymarkat HEW 1240
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1. There are some documents where the agencies, consistently with the privilege submissicns
lodged at the bme of the retwunn, ane able to provide versions of documents with personal
information redacted.

2. There ane some instances whene the agendes would appreciate the opportunity to clanfy
with thee hember precisely which doouments, or parts of documeents, ane subject to the

disputed privilege claims.

3. The agencies note, and apprecate, the Member's indication inher letter that:

a. certaén personal information, indluding of witnesses to allegaticns, shaould be
pratected (p. 2, relating to the 1 Movember 3023 Retum, Tranche 1); and

b. theere “is information pertaining to these investigations, Imcduding sensite personal
information, that i not in the publbc interest to release and for which | do not wish to
challenge privilege” (emphasis added: p. 3, relating to the 23 Movember 2023
Returnll

In pur other better tooyou today we have, in particular, suggested that consultation with the
Member would be beneficial in arder to understand better the scope of the information aver
which privilege is not chalkenged.

4. The agencies are also curently considering whether privilege daims may anly be maintaimed
in part {throwgh preparing redacted versions), over certain dooumernts awer which privilege
was orginally caimed in full.

5. Sydmey Metro s also continuing to review and prepare other tranches of dooumenits reguined
under orders for papers made an 11 October 3023, It s noted that appnood matedy 20,000
documents werne idenbified as potentially responsive to the order, ower 10,000 documents
hawe been returned to date, and that it i anticipated that approwimate by 5000 further
documsents may ultimate ly be produced.

In these circumstances, we respectfully seek fram the Independent Legal Arbiter a short pause to the
timetable for prepaning submissions. A short pause would proside an oppartunity for the agencies ta
focus on resolving the matters cutlined abowe, partioularky if the Member s amenable to the

consultation as proposed by the agencies.

The agencees acknowledge that it is desirable that privilege submissions are as spedfic as practicable
in identifying the bases af the claim of privilege, and the precese documents [or parts of dooumenits|
owver wihich those daimes are made.

OFFICIAL
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It is. however, wery difficult to prepare submissiors of this kind in circumstances where the scope of
the privilege claims in depute is uncertasn, and can be expected to be the subject of significant
namawang and refimement due ta the processes outlined abaove.

i a sheort pause in the current imetable for submessions & granted, the agencies undertake ta
provide an update to you an progress within 7 working days from the date of this letter, =o that a
revised timetable for submissions may be determined at that point.

if you require any further information, please do mat hesitate ta cantact Chontedie Perucich,
Lydney Metra Chief of Staff an or at chortel. perud chi@transpart.nsw. gowau; ar Luisa Sidanni,

TinEs AVED Legal GRF on or at luisasinanni@ transport.nss. gav.au .
Wours sincerely,
Dareid Ervttan Brendan Hameey
TinES — Chief Legal Officer Sydney Metro — General Counsed

Contact detalls of responsible officers:

Tinesw Sydney Metra
L= Sirianmi Chontelle Perucich
AJED Legal Govemmeent, Regulatary & Chief of Staff
Prosscuhons

Chontelle. Perudchi@transpart nsw govau
L Sirianni b re port. naw. g ot

OFFKAL
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f @ W : GreerCal CATE FAEHRMANN

CATEFAEHRMANN_ORG

rngipariament s INGYW GREENS MP

15 Febhouery 2024

Mr Diavid Blene

{lerk of the Parismenn
Parlismeni of MNew Sounh Wales
By camansd
Ihear Diavad,

Re: Beturn i order for papers < Sydney Meoro

[ write 1o perewvide fasrheer snfirmstion o my lener daced 24 fanuary challengeng privilepe onoceeeesn
disrsmeenis ohessned onder Sending Cheder 32 — Svdney Mewn, made oo 11 Oonober 20235, T have
had a number of conversaons with hle Keith Macon which | undersmnd have sesolved most
queries he had regending docomenes | referred o @ my esrber correspondence, excepr for Boxes 9
and 1.

Baxes 9 and 10 - further clanficatiom

B 9

[n redason e Box 0, 1 wish wo challenge prsvdlege on the follwing documents whach e comracts
entered oo berween Sydniey Mewro and Bellzeove Audvisney:

o BETTOME 001 00T - ol documents contained in this concract including all sppendices
o BETO08.000 0030 - ol documents contaimed in this conrmact includig all sppendices
@ METOE.01 0000 - ol documents contaimed in this conrmact inclsding all sppendices

Box 10
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[ 'wish o challenge the pravilepe chim on 21l documents in Box 100 These are all conraeces enpered
anb heraeen Sydney Merro and Bellerove Advisory and Peo Comsulmnes, the ren pecooioment
comranses of Svdney Moo sensor excoutves Baery MoCersimen and Paul Bogers, which have been
thee subject of media wvestigations snd examined by Legislatre Councd inquisies. Most of the
COMEERCTS ConisEn appendices comtianing bowrly races, servaces beefs, positons descraprions and
Staternent of Interests and Assocutions which 1 am eequestng all o be relessad because these
donemenis sre key o whether mxpayers are geming value for the bdlicns of dodbirs of epavers
ey that is heing spent o Svdney Meton

]Ilﬂllil:l.!' Antachmients
There are documents that should have been remarned which haven't been.

Box 14k, Diocs MET. 01 0EA53-0876
Thss is & contract for the emplivmient of James Hayveard s Senior Project Manager fors 12 moth
contrsct for S0 0T6. However, it shisuld inclisde Annessre & whach s 2 Services Bieiel, and

Aanesore B, the Confidenmaliny Deed Poll end Sestement of Interesis & Associstion These
discismeerits aren't included, whereas most of the conirracts in these rwn boxes do inclode thiese
disnEmenies &5 arachmiens.

Booc 14k, Diocs MET. 03 0SS 1007
The Annexure are missing foom this cooteact oo, which = 2 Peopossl feomm Bellprove Advesory snd

a Scopee of Requisements.

Boo 100, Diocs MET. 0010014741511

Thas is & conteact for Paal Bogers (who owns Pro Consaltans). Schedule 6 of the coneescr, whach is
ithe Services Bivief, & seferenced ar doc METOO01 001 522 bur oot inchoded.

Please comneact me iF you sequene any forcher mnfor oation

Yours sancerely,

Mz Care Fachrmann MLC
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OFFICIAL: Sansitiv - Ligal

Submissions of Transport for New South Wales and Svdney
Metro to the Legal Arbiter, Order for Papers - “Svdney Metro
Governance™

Introduction

1. Thise: ssbin bassions e msle by Teansport for N5 [TENSW) and Sydney Maetns (SM) 1o e indepesdes
Egal sboer, S Hon Kedh Mason AC KO {the Ashilesh They mclale we e ks of the Hos
Mz Fachsrmann MLC (the Member) dispunng classs of provilcge made over docisseents nefunad o the
Clerk on | Movemes 2003, I Movember 2073, 13 Movember 2023 asld 20 December 2073, 18 eaposse
b the ondes for papers made by e Legislaive Couneil on 11 Ooiober 2023, They supghement, ard
ciiernl, sshinniies adviscad by TINSW and SM wh Sew sefuirss of | November 2023 amd the
siibinissesss advanced by SM wath s eefiins of 20 Dosember 2073,

I Thes sibnmisssns dboiild B seald o conjischos Wil the detink of Se dociiments ai spocifed = the

e of depnad documents. The mdes inchades a colemn of propesed edecnons, whese possible,
it cialdl peisonably Be appliol i the docuinents and sbis witk the nlcar of the Menber's lener
3. Thiese: shiboiv buiaosis o gl addicss the docuiments over which the Menbes his ol ciallenped the el of

privilege.

Basis of further submissions

4. Thesse futher selbmismiini hive b prepanad fos o pispess: b sl hoss ross TINSW and SN
avolved s ey comeltalios wilk the Member i the Arbier, s s oo which may ultimately
B g o b peovelnd e Arbater i relilon B0 prvilegpe clisss wikick remmiin i dspue afier any
coasultos wilk e Messhes, Fusther bockgrousd 12 st oul in the Twe lemers sest i3 the Clisk o
T Febauary 24,

5. Thesse Turdes subssmsions have bees prepansd in e arcuirsances omlined in the lemer ssi w s Clerk
on 7 Felbsuary 2024 Ther: have, ai & resull, bees lesons om She exient b whech it s Been posnible Tor
e apendics o provide specilfic isfsmaion, =relanon i specilic documents arl pams of documenis, &
fully ssbstastiate ils privileps clame In hese covumstances, TENSW i 58 would b happy s make
it weniof offecss svailable o moa with the Arbaer, in the proeses of de Member, 1o provide any farther
details as 1o Bty e pabimisioss sdvancsd here reline W spechc dociimenls.

Structure of these submissions
b, These salsin iiesas procssd as Tollows:
1. lavestigations
L1, Mdemines of cossplasasrs sl wilseegs
ILE Menlities of persons who  were  invesligaled bul whese Se  allepalion
e Tistinedl 1o ol Be dibatanlialed
LA Elembnies of permons who wene relisesosd i iveshgalion Bl were nol themselviss

e alvpent ol bvissingal o sk Agisar wWhom S fmdings Were nbde

Error! LSEREML Chenunhe (AEgnly’ naimne.
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CFFR0AL: Sercitien - Lagal

L4 Menlitis of persofn whe were the subpeet of arveslgetions ssd  igassl
wihoss Grdings were made

I CammerciaHo-tonfidenee informaltien

21,  Publicution of third parties” commereisl-in-coafidence
inforssition nsks unfer prejudice W tume parties” commercial
Arperalions

21X Dheeloswe of commertabin-ossfdense nfomates  solis damagiog
the effsetive perfsrmmunee of povernmet Minsthoin ol risks prejudice
——— i R Sl
13 Weighsyg the bl mbere comsldetalion

3 Legal prefesions] privilege

1. Investigations

T. It 15 ispories ol the ciiel 1o note thal peivilege b Aol presead peserally over the sveslgabos docusesre

privilege b caly jeesod S documents, and parts of docements, which identify for terd 1o sbenfy)
prsiis who sl complants of disclosunes ke the Publie fuenst Dickauns Ac) 1994 (the PID
Act) ot o the bits of axsssed confidentiahty. and whick ety (o iend 1o dentify) participants =
i ligataoas usdertaken Tollowing Suose diachraises. The limiled seope of the pravilegs clams does o
drcfore, impinpe Epon the publs interesl n the Hosse bang able o cxamine the peocesses thal were =
plisce b deal with the allegations; Se manner in whick the complaints wens received and investigated
afad i dliod Sl Wis 1l =

E. In every case, the mdividuals pasticipaed in e investigalion process (wheles of nol S procis ofginasd

Troimi b pulded mtereal doacbooiane i on The Boaic Sl cosfidennalry of thes peraonil ssd ofes il
weniihl be minslaed Parbeipants wese instnictsd o koep the maner confidennal b proteet the islssls
of all pasticpant. Paticpants supgled informalion ssd docum catetion on the uwdersian ding it would be
kept conlidisnal, ssd TENSW and 58 bave cosssiisly ssumandd e conbbsmtmhity of e
= lgateas. This Eefia] conleal s he slisting poul for S b s below.

1.0 Identities of Lﬁlllplﬂhwnb and wilnesses

9. Pubhe aered sssinily o climed for documenti, ssd pans of domumenti, wheeh wisndy (or iend w

lemnify) pessoms whe made disclosures usder the PIT Acy, and which identily (or tend 1o sdensily)
prsoim who Were Wilneases = inverigiion umderalen Tdlowsg these disclosmes | 1 o subsamed that
S pulbile: mensd i kospeg coadidential the sdemties of cosplsasrs and wilnsiess sirosgly curyeglis
any pubh interes m the dischossse of thal infsrssaios. As detibad Tinder below, thal the irvestgaloes
= queslion were imdirlalies in 4 wonlplocs cemenl 15 manes of partcil e &g licasos here.

Theraah tha A At bae b repealad by e Sabl Saonon Do Ao S0 de peotcstad of U foimeer A oontmas k3 appds i
rilatren v publes oo disc ksamn sk e de bemra ropiae e ol Bafsch D the Pabhe Serear Dot don J0D

Error! UBRACML Bt [sigsy e,
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DFFR0AL: Semcit boi: - Lagal

1.1 The public inerest in profecting the ideatities of esmplsinan and witnesses has been recegnised ar
gemiral las

T The gesesal law recogmises thal these are sosse jués condirming Which Sese o 4 Bagher inhenst
hirelileoamd of & closs of public serea privilege being made oo than these i congeming oles Wpic.
Thasse Bogtes mchide mfiemation sekiling e police infemens sl whiste-blowes.”

11, Although, usmdes he pencial low, docusens which may deckse the st of, anl coafidennal
mfpemansn given by, cosplasssis and wimesses are nol secessarily o “cles”™ peviected by public
e samumTy, dich docisents may be the sulyect of publie innsesn unmisay becais dod s ol
Hhesiy “eommenls” may be conEy 1o the public isterea | Aceondisgly, il ks submined that wilnesses isd
cosplamants in workplese investgatioss sland 10 e selegoees poslios o police infomess and wierke-
Blowers, isd sland & sosd of sstalar inds of proecis. Besuhcaion of perons Whi fise cossplass
alssiit alleged weomidoing within & workplics, or whe s Wil Svestgahiss S such wionpdoing,
can expose Bose persses o di L] iy within their weskpdace and beyposd.

1Z The public isliscy = peotcciag complinasis was recogeed o damralios Seourine and MaveiDmiar
Canamiagion v FF Dpasion Nomisees Fry Lol (J0E) 169 FCR 227, wheeh concernsd decusesis selaing
B distlosres made by complainanis = epelaory Svesmgatoss, Hese, the Full Coum of the Fedesal
ot off A, ridtisahen dnpestad o B P esitia | Borvins, 1o comsgd it

“The eltffect of dess lomsre om The sformen &) i S e i well as the intindaory ¢fect on patennal
Hemure informess carrsss grest weight .. Rightly or weongly, infomess are ofien reganded wal
disfevour, Thes mtivis e ollen quesiionsd - semcteses jasnhably, sRbough e pulbls S s
il ol 1o prelecios of Sose Alommos whe 6o s pase alirucss. Peisons comlisslatiing
whisteowsg would realise tha dsclesure of thewr ulennry sy cause them Biem in ways they
fever Tind ol - essgloyment of peomsiens ool olTerad, resmnddnps dadermmsed.

Than such advesse conssquendes may c2sus i gol o he dismiveed o specalative. Assessing what
ti Dikely ne happen an the Ravere, of would be hkely 1o bave bappenal had sol sesrliag inlervessd,
ts sl & mamer of sesenbific dessonairalion of prool Moe, wnlike sdings oo e alleped piet svent, s
il & gise of all of nodiaag) 51 per cenl probabiliny wes, 49 per cenl probauhey lose ... The posh o
that sich Feass may well be hiebd by posntial fumre informes who may, i doecliosre i porminsd
in 1he presenl case, decsle thal sfeming ASDC 8 jus ool wonk 8.7 | fessoles emilesl, ssphis
added)

13 In Papoes v Chingl Comtmiasiser of Polics (2005) 295 FLE 2E3 e Full Coun of the Fassaly Court ol
Ansrala conssdensd an appeal from Dupanr v Dewide [2004) FameCA 1003, which concemed @ clam ol
public moefen immEry & fepad of decimesn selalng o &n nkisnil woekplice poloe Svempmiog
e o defesdinrs profesional condoel The Full Cosrt upheld tie pramary judges fnling that the

4 Sia dor gk, Mo U Carmpcll KO Nian wider Sk oy divahor 37 oo Dupsted £ R of S Ooiomksdlad o Mired B o
Ak vl $iwre 18 Scprndas IOCE B 1D
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disclesurne of the documenis would B . highly peejudicial i the abalay of Vicesis Poluce o properdy
receive and investngale complaints against police members ..~ The Court coslisied:®

“The pelease ol doruseese wolld Beesth the conlidesnaliny of chmplussss, wsdesimn: coalilende

in amersal decpleery peocendisgs, prevenl faure polesnal complimans from discloang
complanls due W0 & Rar thas cossesis wolk] be wed o ogescrae eveliacs and uRimnalely

jeopardee confidence = the investiginon of complans againg police membera ™

T4 The Cowt held thal e discleaine of he documents woukl prejudice e public ikl i the Fullewing
iy
& Dheclosiee woedld bresch e prostoes sl assunsods of confidenbaldy under whah the
pestcilis SLADSIETTE WEre giVen.
b, Polese seeimben coubll mel B2 coaflent thal the sbwnal comgluns proces would be
coafidential, wol e eFect dat polucs members may ol Be as candid as they woukl oiherwise
B il they truly Belisvad that conlalesaliny of what they ould sy ceeld be mainlained.
€ [heclosues of opuniores, sdvice and secossssesglatsons of invesiganye officers o iher sapesion
oflicers, and vics vidsd, may peopasdiee the “free s Trank exchiasge of anlormatesn™ whick
weoiahl, in nen, “prepadice S feasless s thorough invesigation of polo:s complaints™.
d.  TheclosiEe may joopasdiee puble coalidence o the @y cigeten of complanis agaien poloe
b,
15 1n g report undes Stssding Oeder 52 daied 14 Febrgary 2017, the Hon K el Masos AT KT observed tha
ol itk nECERRAry Do omlemplile e specilie valsemabilie of cosplinnans

“I1 b jua possibile that some of the perscas wenlifisd as complasasrs n Se * Wallare Enguisies -
Poow Mseowducer” sermes of spreaddiects may be in the category of rue “sfemants” whoee slesnry
netls peutectesn Tof feasoin Biag beyond dscemBsn of cabararecnl bBfamanls coess = all
slapes ard sizes bt of @ were b be ssgpesiod that o pamssular “infonmest” was o ssme specilic rei
o weine Buce, hes may call S Derher cossuderinon ... Mamrally, sseans would Bave o b pat =
frlaie: po efcine the confiden naley of Sfemanen peovalal i o Encgasd ham.”

16 In & workplese comexl, he roll of seprasal of other elverse comanguesces | for cussple, in relanon
Tunee csaployment) casno be satisfesionly mitigaed by S mese rodictesn of peraonal ol ios (Tor
example, by the sedeclion caly of the e of cosplamanls or witesees ). Documents akes lpether
ey convey sivemanon which eack, by isell, cosld por ™ The rell o Wlemilzanon for complainanis and

wWilntists o pamcularly acilg on 4 woekplace comexl, dug o hes cellsagus” lSaddardy with the
ergamalionl sinuctere, role orkes, and dae dulies sRached 1o pasnoskar redes.

¥ D v el Csmmsdcomer of Palice |20 3] FanCARC ¢ (20151 219 FLE 253 [19]

* Dyposr v Ol Csssstcciomer of Flslion | 1003 FarniC AR e 020157 289 FLE 2 0 [19]

" Dqreoar v alaf st of Pk | 2014) PamCARC e (2015 269 FLE 260 0 [ eS|

® Hon Eaih Mlsson A0 K, Moy smbor Shometny Cirder 37 oo Diigpase! © odm of Frrndope Gnmphossd Wallane, 14 Fabnony 3007, p
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Judge Bennen ackrswladped the peencelar sisk in Duponr v Diewde, lindsg thar “scemingly ssocuons
mformation comtained & comjplaims can, when comsbined with & reader” s bk grousd beowledge., lead w
e ready sdentification of & complainant™ ™ Ascondemgly, her Honour leld that the fessihanry bersers
e serviig police persoans o & police shatess el Thal il wis nod fessdsle we adil any of dhe complames

o readicl pars of e comsplams o adequately protec) the identity of the complainanis o winsse. '

LLY The Legislature has given specillic recognilisa to the publie islerest ia proiceting the ideatitics of
persans whe saks dislosare cencerning alleped wrenglsing in the pulilic secior

15

14

Somie of the documens sefermal 1o = the Members kne wdentaly, of wend we identily, person: whe made
public imeres dochoures peotccied by e PO der [s the peoiectns alfonded by thar Ao the

Legislavsre has secognised e publes sSiers n pootacteyg Be pdisnie of porsoss who make distlosises
comcermiag alleged wesgdosg in B public seoier, and in peolecisg such pessoss [es desmmenial
action ik a reiul of selisg such disclosimes. I is sabmingd that it weild unlesmine tha aspe of the
public meeres — expressed in sanie — for informatss w Be peblishad under Sanding Ondes 57 wiick
slestifies, of esds 1o sdentlly, pereons whe have msde puble ineres doc losises.

Ak et abseve (ar Bn 1), thes PO Adey was repealed By the Puabdie fnsnen Disataaunr der 2027 (the PO
Aer 2027, However, the PID Ao conliniss & apply 1o o forses scheme disclosune ai of the foemer
Exprlation lad e Been wﬁum'fmwawwufmmu-ﬁuuu
former scheme diselosure, in pamscular, coninue o apply inreliion o Sose disdoaere '

The olgect of the PIDP dor & o encosnge sl Deilane e decleune, in e pablic seerea, of comigt
comdiel, milslmnisiliog, sénois and ssbilannal wasie, pevimmenl sfemnilon cosEayishon and
lovul goversswsi peeuniary imienes] coslvenion in S publs: secior_" The PITF e ferthers this obgeer
by “prolecung persens from npmeals thal meght otheranee B mflensd on dem beeause of these
dischosures™ and “providing for those disclesunes s be properly mvesigmed and deah wih™. "

The PO} A peovides protesion to sy puble ffeul who mikes a dischesin: that eompless wath the
sequirements of P12 o e indnvidual o Body speaified by s B 1] The promeciions affonded e o pablic
eflicaal wihes malies a pulbls: intercsl disclosse ans s21 oul i Pr 3 of S PO dey Central oo e scheimne
of the At o the profeciis Trem seproal cenlemed by & 200 Cenral also 18 the seguiremenl wn & 22 thar
Efoemation whach identifes, o wheeh might 120d m dennfy. o persos who his made o pubde inleses
dischesune st nol B doachonld, cnospl in e spedilicd croamsnsoss. '

The dis¢lose of sfemanon which dentilies, or wheeh would esd 1o slentily, permors Wi have made
public imeresl docloires an relaon W allépad sccosduct within S osild praudice the pulbes sSicred

= e v L vwaa [I004]) Farel A PRIT e (B3], ety Ascrodas Scennie st Do §sessicis v 5 dusoce Soaisie M Lo
3008 13% FOR ZI7; || 5008 | FUAFT 123 m MR
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ey underssmung the peolectons Wheth Faslissseent has, tbrough the PO Ao, exendad o suck peson.
Muore spacifezally, the proper opesatioa of ke PITY Aer {and the PADF de 20270 would be undssmined by
e publeatios ol such inforsatss becaims:

o such peblicanies woukd expose persons whe made disclosunss expectsg Tha (hes confidence
woakd e protecied by the legoliive schens e the nsk of detrimental scten Trom Sein
collzagies and memen of the pulds, aml

b, could = um, Bave & “clllsg efat on S makng of Dell and Sesk decledine: of seris
Edscenduel in fhe public service.

I addition o the guahfisd prdoction whick & 12 of the PFAD der confers & relalion 1o the Wsnry of &
pemson who makes o public imene declosse, the PO Ao also requeres & pablic sulbesny o egabia
procades for feceving, aseesaing and dealing wilk public st doclomses s emure i public
officials matmamn confidesnakliny of those diselosuns

Althosgh conflidenialiy o ool & sepasile boad of privilege, o may be i matenal corcesdesaesn 1o bear =
sl whis prvilege 18 claimed on the ground of pablic siesen ' I sua be clesly demossirmed that,
= e parmscular cuss, the puble inlesest = decleosre 15 dsplaced by the puble innesesl = sanmaining
comfidentialiny. ™ W o subsamed e, = he PUD A, the Legislanise has sopressed o clear padgment as e
e sgoiancs ol the pulle inlems in SEantaning he canlaliataliny of pablic sSreres dadesune.
Fusthier, it hos bevs sasll thar the pulds: imencs] in prodecing confidemialay s greser wheee il i “0 right
it the legrlanme his deemed of aiflicent ingsriande thal i1 has Bosn cnilsinsd i samne™ " 11
augpesied thet the prohibitios agains disclosure ender the FIO Jder spplies w sedricr e powers of the
Legislative Council, of necemardly esigslishes o grousd of proilege undsr Suading Ovder 52
Mosctheless, e swanmneey namiee of the obliganen o mainan conbdenhaliry n e deanty of possoss
whs make disclosures usader the PROF der, weighs an [ivour, s an spect of S elaim of pubhe innerest
imsssininy, of son-publicalon of inforssalios whach slestfic of el o el such persoss

L 13 There ia reason b think thst the prospect of informatien being published under Standing Cheder 52
which ientifics, oF tefds b idenlily, complainan oF wWillcses may fepresenl a real soiree of prejudiee bs

the effective conduer of public secior werkplace imedligstions

It is notable dan the 2070 sdipesdest seview of bullying, sexual Basiccamcal and sual mososdicl =
Mew Soath Wales parhamentary worlploses sevorded Sl many review parssipants ssde partscular
peference i e pdslay of pablic disclosre umber Sanding Deder 52 and et this wis 4 “key comcers
for many ™45

There ane vestows dilferences hemween e con e and subject mames of tha seport and e presen ssamer,
ardl al 15 S0l sugiemed e lindings peovels evidence that 12 Grectly appheale in the preésenl mamer.
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= Spnbary 1 Wiitkam | 19TH] HCA 43; {19TE) 142 CLE 1 por (il Al ot £2-5.

* Minmes 1 il | F388) TOACTE | par Callop J K.

= Faw v 5o fremrpe Semi | 008] WASCA 143; [ 192 FILR 312 por Msster Moencs o [
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Mometheless, these Mmdings, and S aibsoquent amendsese made 1o whit & sow paragress |15 of
Sandisg Ondes 52 - excluling Bom production usdie e ceder for papers “documents conceming
wiekplace complans and sveigatoss =4 Minser's ellce sabyod o Se NSW Meoerml Oihees
Reipeeiial Workplice Polay™ — suppor S veew lhal, & seific ceoumslmmos, the prospedt of peblicay
Tollowing Susding Onder 52 processs may be a sowrce of siginlican concesn (or affesied indiveluak
aedl may limil the EXEsl o whick persens an propisnd 1o doclise semaive infonmatoe

1.2 ldentities of persons who were mvestigated but whene the allegations were found 1o

modt b substantiated

IR

Pralle: iivienes] imisy o clisssd th relinon 1o dociseents, of pirts of dociimens, which sbenuly, of
eeredl o pdenlly, persons whe were e subject of svedigateeas, bl i rekion B whom alleg stons wese:
Sl elrssanely Fosnd o have betn subsmaiiansd I o sobmunaed hie e poblhc umeeesl & edping
comfidential the idenlilies of sk perecas slrengly cuUlweighs any pablic inleest in he diae e of that
T

The pablic sl oo ing nos-pablication b bt individeal e systosie sspects, For mdivabst,
Whese g Bmdaimeninl coreliratong of lhendss. Asd froin & Syelisud peispeclive, mbislhssg the
comfidentialiny of the resalts of woskplace invesligalions (n wheeh allegations are nol subsantisned
ensousiges, =0 [ i possible, Nall and fresk participaisen i hose investigalion by the persoss sulbpecr
R e,

1.2.1 Publication of the ilealitic of persss who were imestigated bal ia relation o whoss allegalisas were
ol bk Candisted = Tundasienvally uafsic sed risks causing signifieant reputations] damsgs

18

3l

Where o persoa hic Been (he sulypeet of & workplice invedtigation which his sol substanianed any

allegilesin coscermsg Seim, dind whene e fict ol hal persen By Been B siibpeet olin iivestgialios
i ol alresdy in ihe public domain, publicatos of infomalie which Westfies, of s 10 denfy,
i pesaon as Bavesg been investigaied is Mindamentally undes snd o apl B oo apsificesl Jisge
e pesein’s sepulalion. = That damge: may sl be able o /be cuned by confematsn Dl allegatss wese
sl sabislan iated. Asd o may have pasticalisly senols pumi Beanons for g pesson in selatios 1o thes Tunee
cingheymenl prospests, B could hisdly be assamed thal any peblicly aceessible sepons ienliling the
person — whether Theough e tradimiossl media, secial seda, or ofer clocironie seinees - woukd
citplicase, OF cven Dotcsanly sdsten, e o the e alleganons were found 10 hove bas
ansulelantalel.

T thee exigml thal there fuy Be a public inlssl in Sdernindsg bow compliss were svesigamed, il =
subinimed et that public s dess ol feguine disclosure of the ieunns of person: who were the
i bijec o diveam galions i ol legtoas wikich wWere Sl subslantsied.

b 0wl eEndsd Kogal rbrda sl Amens 1 MeTaaa (1 LT CLR e @ SR viseaa ), Dean ard Sle Hugh I S0

S (Hrenasn J)and dsrsand v e Sennr Ui e § FREZ | 1T CLE 3584w 37T-278 Pilassn U, Dewson, Teohay aad Cumedeon
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L.L2.2 Fublication o the enritics ol porsons w ho were investgared bul ia relstion o shos allegatisns sere
el wubsraniistod i Ekely o hinder e efTocniy ¢ conduct of Tuture workplace inves ligalisan

32 The effastive comduetof workplacs @y gatess deper upon e urdensisding sl whess allegalions
are ol ssbslanneted, pessoas wall not seffer replulstosal hirm Publicatios of infoesatios wiek
slesnilies o tends o identily pesomn who have been svesngeted. b in releton B whoss allegaioes
wert nol subsmantialed, ndecims that endersandsg, od therefore & hkely w hinder the elfscnve
comduct of fussre workpliece investigatons, Both within SN sl in the pablic sk morne broadly,

33 A peetcalaily ingoman] cossideralion anses in relalios o e wall ign s of persons who ane Be subjes
of invesmgalies o pafbapale = tess Thel comeloraten wis armulied by Gallop 1 = M v
Ciradans (1586) TO ACTRE 1, & e contersesy moosds ansing oul of complaints made in relibon
cemain polace officess: !

“Thene 15 oo dosbi s sy mnd that S wvedigation of disophnesy mamss wilhs Se Ausiralie
Fedizal Poboe o eloikel wn csahdenmalry ssd secrecy. In pumsiil of sech confidennalay and
SELEECY. Membera i encoiriged W conmplaie Tranksess and csdour in reaponding o sy cossplast
made, which lanises and candsur wodld be afTecizd (iUihey pealoed thal e sSwers b Sl
protesiad Them declosse, poasibly yoim liler, & usekial proctoalags solof & deeiphmary mase
Such declosese may well b mescal 1o the peoper fschesing of o well dnciplsed polics Tonee.™

3 Thowggh the pedics lore his tiftus distingashing feateres, he Blosour™s ohaervalion ket de “lanksds
ard candour™ ol persoss the salyect of an vesgraios “wold be affisied af they sealeed S their
arewers an: sol profecied fross disclosore, possisly e lanes™ 1 o inthe present cosnegl

1.3 ldentities of persons who wene referenced m mvestigations but were not themselves

the subgect of investigation and against whom no findings were made

1% Feethe same reasosaig 4s for e aliatnes of persons whe wers mvesgaed and allsginons were fsind
we nol b subslsiansd, pablic sSered Samuny o climol over e alesbtes of pesens who wise
seferencod @ investaalions Bl Wit sol Sessecives the subjost of mvestiganion and agesst wWhis i
Tindmgs wen: sl

1.4 Identities of person who were the subject of investigations and agamst whom
fmdings were made

Eh Pabhc imeres] unmosaty o claessed in relanon o docissents, of parts o documenis, wiich senuily, or
eered to plemily, pessons who wese the subject of Svengates and aguna wham lndsgs wens made.
Whilal 1 a8 scccpted thal Thend is & swong public inlest in having conldesce Sl NSW govermeal
agencics Bave slheng compliins handling peostsses and Sl these proccscs ae Sellowed wilk
ApPropr s acteens s al ther conclusios, S does nol exlesd o the pubbeaton of sdfemarsn thal
vl idennfy o pessos where the negainve isspacis W the subpects ol disclosing thes mmes pablicly e
arguably dispropestionaiz 1o the Sy elgabos hndings. The sabyjoss of e sSvenganes an o longer

T ivsares v dEraiom | FIBS) TOALTR 1 227,
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wllicers of e Teass port Servece and the pubbe dsclesure of their names whene Sy Bave nol bevs ol Benal
any Fight of reply 15 procadualy unlae.

3T, Unhike ivesmigation sepons produced by oversaghi bosless ssck i the Dndepemlest Commssesn Agamsal
Corniptios (WA, e mvesligibon reposis peoduced by M and TINEW = thee case (inchading the

preluninary sy clgelos pepoeis) wese foe the purposes ol sicrnal scion in a conlidesnal employsess
SRR

IE As amiculanesd = Bripleghon v Bripleihon | 1933) 60 CLE 336 senos allegarsns shsuld be conssbensd
cautiomly end be detenmingd Buced ugon the “serwdsncs of s allegetos sade; the inkeress
anhkehbord of s oocarreso: of o gves descnpilion; s the geaviry of the cossnguesces llowisyg o s
pesticialar Tindsg™. The geavicy of comeqeences = Sewe cocamslances, being the public disclesune of
e plemtatess o salyects ol anvestgateos, 15 D beyosd tha which wis conessplated by ciher siesnal or
eanersal investgaloss. [U o sol in the publs umeresl B these deshies to B dod lised where s agescy
B sppropraiely feporiad e sUlcsinge of an vesgalios o ICAC sl as e peopes bsly for
cimsidening sich milers, ICAT s oscimed S0 Nerther sClion & squiml

39, Discloswe of S (denlilics of parsoms agaisst whiss finding kave bovs sade may be reasombly
cipecied o lead 10 o agsificasl shift @ the way N5W povomssent agencics oondect any workplace
el gatsas and may reullin pervene OWmenmes; Where sgcscies are rencent o ke sdverse fisding,
wiith the Sresholll for wabvelanlisten Fisbing 1o acomn B the polesta] of public diselosure and thersby
piiblic servems sy confidence n apencies” sbdity 1o provide & sali worlphee Fuitbes @ could be
stisonasly cnpeciad that e workplece nvedpalions would Becoin: highly advensisl therehy
efoding the aulnre ol & workplice Sl wocks o losler open and e cosminiatssn. 10 b ool s he public
mieresl for the publue servios o be unreasosalbly oonsirained = s operalioss o ol 5 saquined s onsider
e drproponesn e Banm 1o fepuletenal and memial wellbesg arming Dnom pabloation of e idenlities.
of T who ane the subgeer of what e shesenily conlidesne] worliples: invesiganons, when making
any detenmnalon.

2. Commercial-in-confidence information

40 Public iterea imssenily s climed o reliion o decemesis, of paets of documents, whick oones
comsycully scasinve inlomatios, he publicatsa of wihech could wnBurly prepadics the comimencial
operanons of thind peties o could damage SMs cossmercial sctivities = 4 sy hlely o sesull =
moreaied cosis o the public revesue. The following sebmissies supplement and cipasd upos
subimiisess sede by SM o melanen o dosuments reiumed on |5 Decessber 2003, I showld B moed,
Bowever, thal sinc: peeparing o by subssissioni, S0 has narrowed die Dods of informetesn over
wheth ol classs, provilege on this geossd. SM sow only ¢lums peivilege inorelaien 1o

A e slempmess of uwnsoccssful renderers, and cossmescally sesainye infsmabon provided by
e R R S N PEILVE RenliTing pRastsae

b, demailod guoles and ofher infermalion pEoveded in (he cealian of cspaane Esdering
proctascs, of olhervise provided on & oon et bt
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€ dinly rares of sdividuals (o cliun bang ssade on selatos o general rasges oF Dol =i
dezails of propossd of scgonated posinons (ol bath S5 and thed pamess) ssd
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GOVERNMENT

Sarah Johnson
Director Legal

The Cabinet Office
52 Martin Place
Sydney NSW 2000

By email: sarmh._johnson @tco.nsw.gov.au

19 February 2024
Dear Sarah,

Report under Standing Order 52 on disputed claim of privilege — Sydney Metro
ZOVErnance

We refer to Legal Arbiter, the Hon Keith Mason AC KC's report of 16 February 2024.

We note that the Legal Arbiter acknowledges that there is a general consensus regarding the
approprizteness of personal information redactions in relation to the documents in dispute.

In these circumstances, we write to suggest the redactions to be applied by both agencies in
accordance with that consensus. We would appreciate it if you could bring this letter to the
attention of the Clerk.

Proposed redactions to be applied

Document Proposed redactions

Maobile numbers

Sydney Metro Gifts and | Details of staff spouse’s place of employment
Benefits Register Lawyer engaged in family court proceedings
Details of staff children’s schools

Sydney Metro General

Schedule of Signatures

Delegations
Transport for MSW Sydney Metro
Lewvel B, 231 Elizabeth Street, SYDNEY NSW 2000 Lewvel 43 680 George Street, SYDMEY NSW 2000
PO Box KE59, Haymarket NSW 1240 PO Box KB59, Haymarket NSW 1240
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Mobile numbers

Signatures

Mames and/or identifying information of:
*  witnesses or complainants

Investigations & persons who were referenced in investigations but were
not themselves the subject of investigation

* persons who were the subject of investigations and
against whom no findings were made

* persons who were the subject of investigations and
against whom findings were made

PSC Contracts Signatures

We note that in the Member's letter of 24 January 2024, she indicated that she did not
suggest that information which identifies witnesses to allegations should be made public.
Further, the Member also recognised that the documents returned include information
pertaining to investigations (including sensitive personal information) and indicated that she
does not consider it is in the public interest to release that information and does not wish to
challenge privilege in relation to it. As the Member clearly appreciates, there are very
significant concerns associated with the publication of information relating to workplace
investigations — not least because, in the context of such investigations and despite the
voluntary nature of the participation of individuals, information is often provided by
complainants or witnesses on the express understanding that it will be kept confidential, and
on the further understanding that their identities will not be made public. Similarly, those
who have been subject to an investigation and participated in that process are entitled to a
presumption that the information they provide in response will be kept confidential, and that
any outcome (whether adverse or not) will not be disclosed to the world at large but rather
treated with the same confidentiality as any other workplace matter that did not require
formal disclosure (ie, mandatory reporting).

While the investigations in question have been completed, it is difficult to overstate the
significant precedent implications on future investigations of releasing witnesses' or
complainants’ names or the nature of the evidence they have provided. The knowledge that
the name of a complainant or witness, or the evidence they provided, could be released will
have a chilling effect on the “speak up” culture fostered within Sydney Metro and TINSW
which is designed to encourage suspected corrupt conduct to be reported and investigated.

OFFICIAL
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We note this issue has previously been raised with the Clerk by the Secretary of the then
Department of Premier and Cabinet in his letter dated 10 December 2021 (copy attached).

Yours sincerely,

Diavid Britton Brendan Hanwey
TFNSW — Chief Legal Officer Sydney Metro — General Counsel
OFFICIAL
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0 3771 | Cate Fashrmanni@parliament. nsw.gov.au NSW GREENS MP

20 Febrmary 2024

Wiy Daved Blont
Cleck of the Padiament

Pasliament of New Sonth Wales

By email
Dear Davud,

Be: Response to Transport for NSW Letter Dated 19 February re Return to order for papers -
Sydney Metro

I write to respond to the correspondence from Transport for NSW (TENSW), dated 19 Febenary
2024, snppestng proposed sedactons for some of the doonments that I have challenped pervileps
on. In relation to those snpgestions, I agree to the following:

Agree 1o redactions as proposed by TENSW:
Sydney Metro Gifts and Benefits Repster
Sydney Idetro Greneral Schednle of Delepations
PEC Contracts
Investigations
0 Mobie mmbers
o Signamees
0 Names and/or identifring informatnon of
m  TWitne:zes or complainants
m  Persons who were referenced in investisations but were not themselres the
smbject of investipation

Not agree to the redactions as proposed b:rTﬂu_Sﬁ":
# Persons who wese the subject of inwestipations and against whom no findings were made:
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I agree to this for all investigations except for Cperation Cyllene and the proposed
mwestigation by MNoble Shore.

# Persons who wese the subject of investigations and aganst whom fmdings were made
I do not agree to thas,

I trmst this is snfficient information. Please contact me if you require any forther details.

Yongs sancerely,

Ms Cate Faehrmann MLC

ra
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